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BEFORE KING, C.J., BRIDGES, P.J., AND CHANDLER, J.

CHANDLER, J., FOR THE COURT:

1. The Public Employees Retirement System (PERS) gpped s from anorder of the Circuit Court of

the Firgt Judicid Didtrict of Hinds County reversing the denid of benefitsto EbbaKdlum. Wefind no error

and affirm the decision of the circuit court.

FACTS

2. Ebba Kelum has twelve years of creditable service with the Columbus Municipa School Didrict.

On May 15, 1997, Kellum suffered a stroke while driving to her job as a school secretary at Sde



Elementary School, a position she had held since January 1997. On November 29, 1999, Kellumfiled an
gpplicationfor disability benefitswith PERS. Inthe gpplication, Kellum stated that she had terminated her
employment with the Columbus Municipa School Didtrict on October 1, 1999, asaresult of illness. The
PERS Medicad Board denied the claim, and Kellum appeded. A hearing was held before the Disability
Appeals Committee on September 11, 2000.
113. At the hearing, Kellum testified that she could no longer perform her job dueto theresdud effects
of thestroke. Kdlum submitted medica recordsfrom her soletreating physician, Dr. Mark Fletcher. The
Disability Appedls Committee determined that there was insufficient objective evidence in the record to
show that Kellum was disabled and recommended that Kellum'srequest for benefitsbe denied. The PERS
Board of Trustees approved and adopted the recommendation of the Disability Appeas Committee.
14. Kelum gppealed to the Circuit Court of the Firgt Judicid Didrict of Hinds County. The circuit
court reversed the decision of the Board of Trustees, finding that it was not supported by substantia
evidence in the record and was arbitrary and capricious. PERS now appealsfrom the order of the circuit
court.
LAW AND ANALYSIS

5. PERS isagtate agency which providesretirement and disability incometo state employees. Miss.
Code Ann. 8 25-11-3 (Rev. 2003). Mississippi Code Annotated section 25-11-113(1)(a) provides:

Upontheapplication of amember or hisemployer, any active member in state servicewho

has at least four (4) years of membership service credit may be retired by the board of

trustees.. . . provided that the medica board, after an evaluation of medica evidence that

may or may not include an actud physica examination by the medica board, shal certify

that the member ismentdly or physicaly incapacitated for the further performance of duty,

that such incapacity is likely to be permanent, and that the member should be retired;

however, the board of trustees may accept a disability medicad determination from the
Socid Security Adminigration in lieu of a certification from the medica board.



Id. PERS must gpply the following statutory definition of disability in making its disability determination:
the inability to perform the usua duties of employment or the incapacity to perform such
lesser duties, if any, astheemployer, initsdiscretion, may assgn without materia reduction
in compensation, or the incapacity to perform the duties of any employment covered by
[PERS] . .. that is actudly offered and is within the same generd territorid work area,
without materia reduction in compensation.
The gpplicant for disability income bears the burden of proving that he or she is actudly disabled. Pub.
Employees' Ret. Sys. v. Dishmon, 797 So. 2d 888, 893 (1 15) (Miss. 2001).
T6. PERS argues that the Board's decision to deny disability benefits to Kelum was supported by
substantial evidence and was not arbitrary or capricious, and that the circuit court erred by reweighing the
facts and subgtituting its judgment for that of PERS. When reviewing PERS decisions, this Court adheres
to a limited standard of review. We may only reverse a decison of PERS if the decision (1) is not
supported by substantia evidence, (2) isarbitrary and capricious, (3) isbeyond the authority of the Board
to make, or (4) violated some Satutory or condtitutiond right. Pub. Employees Ret. Sys. v. Ross, 829
So. 2d 1238, 1240 (1 11) (Miss. 2002). When reviewing a PERS order, we examine the entire record
before PERS, but we may not substitute our judgment for that of PERS, or reweigh the evidence before
the agency. 1d. Further, thereisarebuttable presumptioninfavor of the agency'sdecison. Doylev. Pub.
Employees Ret. Sys., 808 So. 2d 902, 904 (15) (Miss. 2002). Thisstandard of review isidentica to that
applied by the circuit court. Dishmon, 797 So. 2d at 890 (19).
q7. In the present case, no party contends that the PERS order was beyond the power of the agency
to make or violated agtatutory or condtitutiond right. Therefore, the question before usiswhether PERS's
decisonto deny benefitsto Kellum was based on substantid evidence or was arbitrary or capricious. The

supreme court has defined "substantiad evidence" "as something more than a'mere scintilld or suspicion.”

Pub. Employees Ret. Sys. v. Marquez, 774 So. 2d 421, 425 (113) (Miss. 2000). Evidenceissubstantial



if it "provides an adequate basis of fact from which thefact in issue can be reasonably inferred.” Dishmon,
797 So. 2d at 892 (11 13). An agency decison isarbitrary "when it is not done according to reason and
judgment, but depending on thewill done Miss. Sate Dept. of Health v. Natchez Cmty. Hosp., 743
So. 2d 973, 977 (1 13) (Miss. 1999). "An action is capricious if done without reason, in awhimsca
manner, implying ether a lack of understanding of or disregard for the surrounding facts and settled
contralling principles.” 1d. An agency decision that is not based on substantia evidence is necessarily
arbitrary and capricious. Marquez, 774 So. 2d at 430 (1 35).

18.  Wereview the evidence before PERS. Kdlum testified that, while driving to work on May 15,
1997, she experienced visud difficulties. When she arrived at work, her left hand was not functioning
properly and her head "fet kind of full." At the emergency room of Baptiss Memorid Hospita-Golden
Triangle in Columbus, a CAT scan reveded that she had suffered an intra-cranid hemorrhage. Later
testing ordered by Dr. Hetcher at the Tupeo Neurology Clinic confirmed that Kellum's stroke had been
caused by acerebrd vein thrombosis resulting from a protein C deficiency. Dr. Fletcher placed Kellum
on Coumadin therapy to correct the protein C deficiency. Dr. FHetcher dso determined that Kellum
suffered from partid seizures, for which he prescribed the anti convul sant drug Dilantin and, later, Neurontin.
Dr. Hetcher'snotes statethat Kellum experienced short-term memory lossand cognitive difficulties caused
by the stroke.

T9. Kdlumtestified about her dutiesasan ementary school secretary. Her immediate supervisor was
the school principal, for whom she provided generd secretaria assstance such as typing and making
copies. Shewas dso responsiblefor opening the schoal building every morning and turning off the darm,
taking the lunch count, administering cafeteria plans, posting absentees on the computer, noting student

tardiness, administering medicineto students, and interacting with parents, sudentsand the public. Shedso



made receipts for funds that were collected on aweekly bass and deposited thefundsevery Friday. She
used the computer to generate monthly reports on attendance and funds. At the beginning of each school
year she had additiona duties, such as student regigtration, procuring supplies for teachers, and handing
out workbooks. A PERS Form 6B was submitted by Reita Humphries, who was Kellum's supervisor until
August 1999. Theformindicated that Kellum'sjob required her to frequently usetechnica knowledgeand
frequently write and complete reports. The job required frequent Stting and occasiond walking.

110. Kdlum testified that she was able to perform al aspects of the job before the stroke.  After the
stroke, she stayed home from work until July 1997. Upon her return to work, Kellum experienced
difficulty performing her job. Shetestified that she could not remember how to operate the computer and
had trouble controlling her left hand whiletyping. Kellum testified that the computer program required her
to enter information within a certain length of time and that these problems rendered her unable to enter
informationinto the computer with the requisite peed, causing her to haveto start over. Shetestified that,
after the stroke, she experienced extreme difficulty performing more than onetask at atime. For example,
she could not perform duties such astalking on the phone while smultaneoudy writing tardy dips, usng the
computer, or dedling with astudent. Kellum said that she had "anxiety attacks' when she was required to
perform multiple tasks at once and found herself unable to do so0. She stated that her memory problems
improved in 1998 but worsened in 1999. Kelum's husband testified that Kellum ceased performing many
household tasks since the stroke. He stated that she "forgets readily” and that often he must repeatedly tell
her things that she has forgotten.

111. Kelum gated that, dueto her difficulty performing her job, Humphries assumed many of Kelum's
job respongbilities. Humphriesbegan helping students, answering the phone, and doing typing for Kellum

when Kellum was doing other tasks. Kellum testified that she became frustrated at not being able to



perform dl the job requirements and sometimes cried at work. Prior to the commencement of the 1999
school year, Humphrieswastransferred to another district, and Kellum began reporting to anew principd.
Kedlum testified that the new principa expected Kellumto fully perform al of her job duties and would not
asss her. Kelum testified that because of her condition she was unable to perform al of her duties and
grew further and further behind. She said that she became nervous and stressed and decided to resign due
to her hedlth condition.

12. OntheForm 6B, dated June 21, 1999, Humphries stated that Kellum could perform her job, but
"not to her best," and that "she becomes very frustrated and emotionable [Sc] a times™ In an affidavit
dated September 5, 2000, Humphries stated that, when Kellum returned to work after the stroke,
Humphries noticed a dramatic difference in her ability to perform her daly responshilities. Humphries
stated that Kellum was no longer able to perform tasksin atimey and efficient manner, that her computer
skills had declined, and that she became frantic and nervous when unable to perform. Humphries stated
that she assumed some of Kellum's job duties in an effort to relieve some of the pressure on Kelum.
Humphries opined that, as of Humphries departure from Sde Elementary School in August 1999, Kdlum
was unable to perform the duties required of a secretary.

113.  On January 6, 2000, Dr. Hetcher completed a" Statement of Examining Physician” form regarding
Kdlum's condition. Dr. Fletcher diagnosed Kdlum with stroke, protein C deficiency, and seizures, for
which the prognosis was guarded. He found that she exhibited difficulty with cognitive processng. He
stated that she was permanently disabled because "stroke injury is irreversible,” and that she needed
trestment for an indefinite period.

914. Because the school digtrict did not assgn Kellum lesser duties and Kellum was never offered any

other job covered by PERS, the question before PERS waswhether Kellum presented substantial evidence



that she was unable to perform the usua duties of her job as a school secretary, that she was mentally or
physcdly incapecitated for the further performance of duty, that such incapacity was likely to be
permanent, and that Kellum should be retired. Miss. Code Ann. § 25-11-113(1)(a) (Rev. 2003). Inits
recommendationthat was adopted by the Board of Trustees, the Disability Appeals Committee found that
Dr. Hetcher'srecords substantiated that Kellum had suffered astrokeresulting from aprotein C deficiency.
The Committee stated that, while Dr. Fetcher'srecords corroborated Kelum'stestimony about short-term
memory | oss, the records provided no guidance asto the cause of thememory loss. The Committee stated
that Kellum tedtified that her memory loss waxed and waned, and that "this is not characteristic of the
affects[dc] of agtroke” The Committee noted that Kellum did not show evidence of memory loss a the
hearing, and was able to accurately describe her conditions, medications, and job history. The Committee
decided to place little weight on Humphries affidavit sating that Kellum could not perform her job duties
because it was somewhat contradicted by her earlier statement that Kellum could perform her job duties,
but not to her best. Therest of the Committee'srecommendeation recited facts and the pplicablelaw. The
Committee concluded that there was "insufficient objective medica evidence to support Mrs. Kelum's
clam that sheis permanently disabled from her job as a secretary.”

115. Thecircuit court held that PERS's decision was not supported by substantia evidence becausethe
record contained substantial evidence that Kellum was disabled and contained no evidence disputing her
clam of disability. Weagree. In afirming the decison of the circuit court, this Court isinformed by the
cases of Public Employees Retirement Systemv. Dearman, 846 So. 2d 1014 (Miss. 2003) and Public
Employees Retirement Systemv. Marquez, 774 So. 2d 421 (Miss. 2000). Seealso Cauthenv. Pub.

Employees Ret. Sys., 860 So. 2d 829 (Miss. Ct. App. 2003).



116. InMarquez, thedamant suffered from multipleillnessesincluding fibromyagiaand chronic fatigue
syndrome. Marquez, 774 So. 2d at 423 (111). PERSfound that there wasinsufficient objective evidence
that Marquez'smedica problemsrendered her permanently disabled from her job asaschool teacher. 1d.
at 428-29 (1 29). Marquez submitted medica recordstending to confirm her hedth problems. 1d. at 427
(T 23). The supreme court observed that medical records are considered objective, not subjective,
evidence of disability. Id. at 427 (1 22). The supreme court found that PERS'S conclusion was not
substantiated by the record because PERS did not put forth any evidence controverting Marquez's clam
that shewasdisabled, and PERS did not adequately explain why it rejected the objective medicd evidence
of Marquez'sdisability. Id. at 429 (1 31).

917.  In Dearman, the court more clearly articulated that medica evidence of disability provided by an
examining physicianisobjective evidencethat must be afforded e evated respect by PERS. Dearman, 846
So0. 2dat 1018 (1111). Dearman claimed that various hedlth conditionsrendered her disabled from her job
asateacher. Id. at 1016 (1 3). Dearman'streating physcian found her permanently disabled as a result
of her medica condition and recommended that she cease work. Id. a 1015 (1 2). PERS found that
Dearman had falled to prove disability. 1d. at 1016 (115). The supreme court found that the PERSs order
was not supported by substantial evidence because the record was ' devoid of any evidence that Dearman
isnot disabled.” Id. at 1018 (1 11). The court stated that the opinions of the physcians on the Medica
Board and the Disability Appeals Committee are not conclusive, and that "PERS cannot chooseto ignore
the only evidence in the record from the examining physcian, epecidly where it chose not to exerciseits
right to an independent medica evauation under Miss. Code Ann. 8 25-11-113(1)(c)." 1d.

118. Inthecasesubjudice, therecord revedsthat Dr. Fetcher isthe only physician who ever examined

Kellum, and that he had been her treating neurologist since the stroke. 1t is gpparent from PERS's order



that the rationde for its decision was the Committee's disagreement with Dr. Fletcher's medicd findings.
Yet, no basis for that disagreement appears in the record. The Committee stated that Dr. Fetcher's
records provided "no guidance' asto the cause of Kellum's memory lossor her saizures. Thisconcluson
isbelied by Dr. Fletcher'soffice notes. On November 10, 1997, Dr. Hetcher stated that Kellum'smemory
defiats resulted from the stroke. On June 2, 1999, Dr. Hetcher stated that Kellum had " cognitive deficits
which | fear are asaresult of her underlying stroke.” Regarding Kellum's seizures, on June 2, 1999 and
November 19, 1999, Dr. Fletcher noted that Kellum had a history of seizures and astroke from aprotein
C deficiency.

119. The Committee also relied upon its own opinion that a stroke does not cause the cognitive
symptoms which Kellum experienced, but that conclusion is unsupported by even a scintilla of evidence
inthe record. The medicd evidence in the record shows that, after Kellum reported improved memory
function in 1998 and then decreased memory function in 1999, Kellum's neurologist thought thet she had
"cognitive deficits [which] were the result of her underlying sroke” In the physcian's satement, Dr.
Fletcher stated that Kellum's difficulty with cognitive processng was permanent. PERS must base its
decisons on evidencethat gppearsintherecord. The opinionsof the physiciansonthe Medicd Board and
Disability Appeds Committee "are not conclusve' and PERS cannot ignore evidence provided by the
examining phyddan. Dearman, 846 So. 2d at 1018 (1 11).

920. We find that, in light of the contrary medicad evidence from the examining physician, the
Committee'sfinding that Kellum did not exhibit memory problems a the hearing wasinsubgtantia support
for its concluson that Kellum did not have a permanent cognitive deficit. Asin Dearman, PERS chose
not to order an independent medica examination of Kellum that would have alowed it to compare Dr.

Hetcher's condusions with those of another examining physician. Asin Dearman, the record is devoid



of any evidence that would support a concluson that Kellum is not disabled. Therefore, we find that
PERS's order was not supported by substantia evidence and was arbitrary and capricious. We affirmthe
decison of the circuit court reverang the denid of disability benefits to Kellum.
2. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT
OF HINDSCOUNTY ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO
THE APPELLANT.

KING, CJ., BRIDGESP.J., LEE, IRVING, MYERS AND GRIFFIS, JJ., CONCUR.

SOUTHWICK,P.J.,CONCURSWITH SEPARATEWRITTENOPINIONJOINED BY KING,
C.J.,, BRIDGES, P.J,, LEE, IRVING AND GRIFFIS, JJ.

SOUTHWICK, P.J., CONCURRING:

722. | writeseparately because of the continuing disconnect between therequirementsof judicid review
and what surdly are good faith efforts by the professonas on the Disability Appeds Committee to apply
thelr expertise to the cases brought to them. | do not know what percentage of the Disability Appeds
Committeeswork isultimately reviewed by acourt. For purposes of efficiency, the Committeemay desire
to continueto rely just on the unrecorded expertise of the physicianson that committeein reviewing appeds
presented to them. So long as the case goes no further, there is no means for objection.

923.  However, the Committee hasbeeninformed in severd opinions, some by the two appe late courts,
that the judicid review process requires actua evidence in the record. The physicians on the Disability
Appeds Committee may be reaching completely valid medica opinions. Even in the present gpped, the
rgjection of evidence about Kellum's conditions may have a sound medicd foundation. Whet thejudicid
review process requires, though, is a sound evidentiary foundation.

Conversdly, the record is devoid of any evidence that Dearman is not disabled.

PERS falled to offer any medica evidence which disputed the opinions of Drs. Millette,
Witty, Nicholls, Smith, Redman and Orleans. PERS contends physicians on the Medica

10



Board and the Disability Appeds Committee reviewed the evidence and determined that

Dearman was not disabled. However, their opinion is not conclusive. PERS cannot

choose to ignore the only evidence in the record from the examining physcian, especidly

where it chose not to exercise its right to an independent medica evauation under Miss.

Code Ann. § 25-11-113(1)(c) (Rev. 1999). The circuit court noted that the medica

evidence in this case is uncontroverted.
Public Employees Ret. Sys. v. Dearman, 846 So. 2d 1014, 1018 (Miss. 2003).
724. Inthiscase, PERS argues that dl five physicians on the Disability Appeds Committee reviewed
the evidence and applied their medical expertise. However, before that expertise can be understood once
judicid review occurs, some systematic means by which the expertiseisreduced to evidencefor therecord
needs to be developed at PERS. Thereis a converging of professonsin the legd evauation of medica
cdams. For judicia review properly to operate, the courts need to be given information that can be
evaluated and not just results that are to be trusted.

725. Based on thisrecord and such precedents as are cited by the mgority, | concur.

KING, CJ., BRIDGES, PJ., LEE, IRVING AND GRIFFIS, JJ., JOIN THIS
SEPARATE WRITTEN OPINION.
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